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APPELLANTS’ STATEMENT OF QUESTIONS PRESENTED 

1. Is the United States a necessary party defendant in a suit against 
the Comptroller General of the United States and his agent alleging their 
lack of statutory authority to order agencies of the United States to with¬ 
hold the payment to common carriers of charges for transportation serv¬ 
ice admittedly validly assessed by them against and due to them from the 
United States ? 

2. Does Section 322 of the Transportation Act of 1940, 49 U.S. C. A. 
66, reserving to the United States the right to deduct overpayments made 
by the United States to common carriers subject to the Interstate Com¬ 
merce Act from amounts otherwise due such carriers, authorize the Comp¬ 
troller General to cause deductions on the basis of his opinion that legal 
and applicable tariff rates filed with and accepted by the Interstate Com¬ 
merce Commission are unreasonable ? 

3. Will an action for declaratory judgment lie against the Comptrol¬ 
ler General of the United States when the gravamen of the complaint is that 
he has no statutory authority to act ? 
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JURISDICTIONAL STATEMENT 

This is an appeal from a final order of the United States District 
Court for the District of Columbia dismissing Appellants' complaints. 

The jurisdiction of the District Court was invoked under Section 1337 of 
the Judicial Code, 28 U.S. C. A. 1337, and Section 11-306 of the District 
of Columbia Code (1951 Ed.). This Court T s jurisdiction of these appeals 
is founded on Section 1291 of the Judicial Code, 28 U.S. C. A. 1291. 

STATEMENT OF THE CASE 

Appellants* complaints (JA 1, 15) make the following allegations ma¬ 
terial to these appeals: 

Appellants are common carriers by motor vehicle certificated by 
the Interstate Commerce Commission to operate and operating in inter¬ 
state commerce. At various times they transported freight for the United 
States in interstate commerce, for which service they billed the United 
States and were paid charges correctly computed on the basis of applica¬ 
ble tariff rates filed with and accepted by the Interstate Commerce Com¬ 
mission. 

Thereafter Appellees examined Appellants' bills and formed the 
opinion that the rates upon which the charges were computed by Appel¬ 
lants, although applicable, were unreasonably high. Upon the basis of 
this opinion Appellees notified Appellants that the United States had been 
overcharged for the transportation rendered it by Appellants, demanded 
refund of the difference between the applicable charges paid and the charges 
they thought reasonable, and stated that unless refunds were made within 
60 days of the demands they would cause deductions of the amounts de¬ 
manded from amounts otherwise due Appellants from the United States. 



The Complaints further allege that the Interstate Commerce Com¬ 
mission is exclusively charged by law with the function of fixing just and 
reasonable rates for common carriers by motor; that such common car¬ 
riers are forbidden by law to charge or collect or receive a different 
compensation for transportation than the rates specified in the tariffs 
filed with the Interstate Commerce Commission and in effect at the time; 
that Appellees have no authority to cause deduction from monies due Ap¬ 
pellants from the United States of freight charges computed on the basis 
of rates so specified in tariffs filed with and accepted by the Interstate 
Commerce Commission; that Section 322 of the Transportation Act of 1940, 
49 U. S. C. A. 66, upon which Appellees rely for authority to cause deduc¬ 
tions, gives them no right to cause deductions of freight charges based on 
applicable, legal rates, whether or not they deem those rates just and rea¬ 
sonable; that Appellees, in numerous cases, have illegally made deductions 
from amounts due motor carriers on an asserted right to determine that 
legal, applicable rates are unjust and unreasonable; and that Appellees will 
proceed immediately to cause deductions from monies due Appellants. 

The Complaints were filed on behalf of Appellants and all other com¬ 
mon carriers similarly situated pursuant to Rule 23 (a) (3) of the Rules of 
Civil Procedure and seek declaratory judgments that Appellees have no 
legal right to effect or cause to be effected deductions of the amounts de¬ 
manded by them. 

Appellees filed Motions to Dismiss the Complaints or, in the Altern¬ 
ative, there being no genuine issue of any material fact, for Summary 
Judgment (J. A. 6, 18). The Motions to Dismiss were granted on the 
ground that the Court had no jurisdiction (J. A. 14, 24). These Appeals 
followed. 
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STATUTES AND RULES INVOLVED 
The statutues and rules involved are set forth in a Supplement hereto. 

STATEMENT OF POINTS 

The District Court had jurisdiction to entertain the Complaints 
(J. A. 1, 15). 


SUMMARY OF ARGUMENT 

A complaint against an officer of the United States alleging that he 
is exceeding his statutory authority states a cause of action over which a 
United States District Court has jurisdiction, for it states a cause of ac¬ 
tion against him in his individual capacity, and is therefore not a suit against 
the United States. The United States is not a necessary party to such a suit 
notwithstanding that a possible consequence of granting the relief sought 
may be to affect indirectly the disposition of money or property in the con¬ 
trol of or belonging to the United States. 

Even if the disposition of unquestionably sovereign property will be 
affected by the granting of the relief sought, there is jurisdiction unless 
the wrong alleged is action in fact authorized by the United States to be 
taken with respect to property unquestionably belonging to it. In such cir¬ 
cumstances the wrong is that of the principal and the action of the agent, 
although tortious, is not ultra vires his authority. The suit thus becomes 
one against the principal to remedy the principal’s wrong by compelling it 
to dispose of its property. On the other hand, if the wrong alleged is not 
action authorized by the United States to be taken with respect to property 
belonging to it, the wrong is not that of the principal but that of the agent 
and his action is both tortious and ultra vires his authority. The suit is 
thus one against the agent alone to remedy his wrong and to compel him 
to dispose of his principal’s property as his principal has directed. 
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In any event, Appellees’ threatened action is designed to force Ap¬ 
pellants to give up money belonging to them and in their possession by the 
device of withholding other monies admittedly due them , and specifically 
required by statute of the United States to be paid to them. Thus the ju¬ 
dicial declaration of lack of authority in Appellees that Appellants’ seek 
will in no respect require affirmative action by the sovereign or the dis¬ 
position of unquestionably sovereign property. 

In the instant case, as is usually so when a complaint alleges that a 
public officer exceeds his statutory authority, it is necessary that the 
Court determine whether the officer is exceeding his statutory authority 
in order to determine whether the suit is in fact one against the United 
States. Appellants’ argument is that they are required by the Interstate 
Commerce Act to file their rates with the Interstate Commerce Commis¬ 
sion and to collect and retain charges based on rates so filed with and 
accepted by the Interstate Commerce Commission. Section 217 (b) of the 
Act forbids them to deviate from such rates upon pain of criminal penal¬ 
ties. 

Appellees’ statutory authority to deduct overpayments by the United 
States is no more than the authority to deduct overcharges by carriers. 

The term overcharges is specifically defined by Section 204a (5) of the 
Interstate Commerce Act to mean charges in excess of those applicable 
under tariffs filed with the Interstate Commerce Commission. The term 
does not include charges based on applicable rates. Appellees therefore 
have no statutory authority to deduct charges based on applicable rates, 
whether or not they think such rates reasonable. 

Furthermore, to hold that Appellees can determine the reasonable¬ 
ness of rates for themselves would be to subvert the whole statutory scheme 
of rate regulation. Whether legal and applicable rates are unreasonable 
is a question that the Interstate Commerce Commission alone can deter¬ 
mine, and then only upon notice, hearing and the issuance of a judicially 
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reviewable order prescribing rates for the future. This is a fundamental 
principle that has been embedded in the law since transportation rate regu¬ 
lation by the Interstate Commerce Commission was inaugurated, and has 
been recognized and adhered to by the Supreme Court of the United States 
since 1907. Assuming arguendo that the Interstate Commerce Commis¬ 
sion has authority to determine that rates for the past were unreasonable, 
it must make such a determination and fix rates in lieu thereof before 
there can be any recovery, by self-help such as Appellees resort to, or 
otherwise. 

The foregoing principles are as applicable to the United States as a 
shipper as they are to any private shipper. The Congress has specifically 
provided that, absent special contract, the United States must pay full ap¬ 
plicable commercial rates for transportation rendered it. Certainly a 
private shipper cannot decide for himself that applicable rates are unrea¬ 
sonable and then resort to self-help to recover what he thinks the unrea¬ 
sonable portion to be. No more can the United States as a shipper do so. 

Yet that is what Appellees are doing here, purporting to act within their 
authority as agents of the United States. The undisputed facts show that 
Appellants charged the United States the rates specified in the applicable 
tariffs lawfully filed with the Interstate Commerce Commission. Appellees’ 
action is based solely on their ex parte conclusion that those rates are un¬ 
reasonable and that the Interstate Commerce Commission would agree with 
them. But whether the Interstate Commerce Commission would agree with 
them it alone can decide, and then only after complaint, notice and hear¬ 
ing. 

A declaratory judgment is appropriate here. The action Appellees 
threaten reflects considered policy regularly and continuously pursued. 

It has been vexing the entire motor carrier industry for years. It was 
just this type of controversy that the Declaratory Judgment Act was de¬ 
signed to handle, i. e., a judicially cognizable controversy over legal 
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relations that are uncertain and can be determined before damages accrue 
or occasions for injunctive relief arise. 

Appellee Campbell, although the Comptroller General of the United 
States, is not immune from suit for declaratory judgment. Appellants are 
not seeking to use a declaratory judgment action as a means of securing 
judicial review of Appellees’ exercise of their statutory authority or dis¬ 
cretion. Rather, the gravamen of their Complaints is the absence of sta¬ 
tutory authority. If there is no such authority, these are suits against 
the Comptroller General in his individual capacity. In that capacity he 
is suable as is any other private person. Appellants, so suing him, are 
entitled to whatever relief would be appropriate were they suing any other 
private person on the same cause of action, including relief by way of 
declaratory judgment. 


ARGUMENT 

THE COURT HAS JURISDICTION 

The jurisdictional question is whether the necessary parties were before 
the Court, more specifically whether the United States was a necessary par¬ 
ty. To answer this question it is essential to determine the merits of the 
cases, namely whether Appellees have statutory authority to make the de¬ 
ductions they threaten. If they have no such authority then the United States 
is not a necessary party because it has nothing to do with their action and 
a judgment would operate against Appellees individually. If on the con¬ 
trary, they do have such authority, then the United States is responsible 
for their actions and a judgment would operate against it. 

The foregoing familiar law is fully discussed in the opinion of the 
late Chief Judge Stephens in West Coast Exploration Co. v. McKay , 93 U. S. 
App. D. C. 307, 318; 213 F. 2d 582 (1954). Appellants do not, therefore, 
labor the point here. Suffice it to say that Appellants' complaints meet 
the requirements of Larson v. Domestic & Foreign Commerce Corp ., 
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337 U.S. 682, 689; 69 S. Ct. 1457, 1461 (1949) in that they do not merely 
allege error in the exercise of the delegated power of Appellees but rather 
a complete lack of delegated power in the particular statute under which 
Appellees threaten to act. As the Larson Case held, in these circum¬ 
stances relief can be granted without impleading the sovereign because 
the "officer is not doing the business which the sovereign has empowered 
him to do . . . His actions are ultra vires his authority and therefore 
may be made the object of specific relief. " 

The Court has jurisdiction notwithstanding that a possible conse¬ 
quence of granting the relief sought may be to affect indirectly the dis¬ 
position of property in the control of the United States, vVest Coast Ex ¬ 
ploration Co . v. McKay , supra. That was a suit for a mandatory injunc¬ 
tion to compel the Secretary of the Interior to issue a patent to 10 acres 
of the public lands of the United States. This Court held that the District 
Court had jurisdiction. It specifically overruled Seiden v. Larson , 88 
U.S. App. D. C. 258, 188 F. 2d 661 (1951), to the extent that it had held 
that Larson v. Domestic Corp. , supra precludes the exercise of juris¬ 
diction in cases in which Government property is involved. 93 U.S. App. 
D. C. at p. 322. 

The Seiden Case had relied on a footnote in the Larson Case to the 
effect that a suit might fail if the relief requested could not be granted 
"by merely ordering the cessation of the conduct complained of but 
[ would] require affirmative action by the sovereign or the disposition of 
unquestionably sovereign property." Footnote 11, at p. 691 of 337 U.S. 
The McKay Case held that this footnote did not lessen the force of the 
holding of the Larson Case; i. e., that jurisdiction exists where it is al¬ 
leged that an officer of the United States lacks statutory authority, whe¬ 
ther or not the judgment may affect federal property. 

The Mclfoy Case was reviewed and adhered to in Arizona v. Hobby , 
94 U.S. App. D. C. 170; 221 F. 2d 498 (1954). That was a suit to compel 
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the Secretary of Labor to approve a state plan for aid to the disabled. In 
affirming a dismissal for failure to state a claim upon which relief could 
be granted, this Court went out of its way to state that, under Tf the prin¬ 
ciples distilled from” the review of the applicable case law in the McKay 
Case, there was jurisdiction if the complaint charged want of statutory 
authority even though the f ’inevitable effect of directing appellee to ap¬ 
prove the plan would be to require the Secretary of the Treasury to make 
payments to Arizona out of the federal treasury. Hence the purpose of 
this suit is ’to reach money which the government owns’. ” 221 F. 2d at 
p. 500. 

The quotation by the Court in the Arizona Case is from Mine Safety 
Appliances Co. v. Forrestal, 326 U.S. 371, 375; 66 S. Ct. 219, 221 (1945). 
That was a suit to enjoin the Secretary of the Navy from withholding pay¬ 
ment of funds on the basis of his determination under the Renegotiation 
Act that complainant had received excessive profits on war contracts. The 
Court held that the United States was an indispensable party and dismissed 
the suit for lack of jurisdiction. The case is clearly distinguishable from 
the instant case. The Secretary there admittedly had express statutory au¬ 
thority to determine whether excessive profits had been received and to 
refuse to permit the disbursement of federal funds if he determined that 
they had. Any contractor aggrieved by such a determination was entitled 
to a de novo trial and adjudication of the issue in the Tax Court, which 
was given exclusive jurisdiction to review the Secretary’s action. As the 
Court pointed out ’’the action which the Secretary proposed to take was not a 
violation of any express command of Congress. Cf. . . . Smith v. Jack - 
son, 246 U.S. 388; 38 S. Ct. 353 (1918).” 326 U.S. at p. 374. 

In contrast, Appellants here allege, and for purposes of the juris¬ 
dictional question their allegation must be taken as true, that Appellees 
are violating an egress command of the Congress. They allege that the 
statute under which Appellees claim their authority gives them no authority 
to refuse to pay applicable tariff rates filed with the Interstate Commerce 


Commission. On the contrary, the Congress has specifically provided 
that the United States, absent special contract, shall pay applicable com- 
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mercial rates for the transportation of property for it. Section 2S& of the 
Transportation Act of 1940, September 18, 1940 C. 722, 54 Stat 954 as 
amended 59 Stat 606, 49 U. S.C.A. 65. 

In other words, in the Forrestal Case plaintiff alleged that the United 
States had no right to refuse to disburse money from its treasury in a suit 
to which the United States was not a party. Appellants here allege that 
Appellees, as agents of the United States, not only have no authority from 
their principal to refuse, but violate the express command of their princi¬ 
pal in refusing to permit the disbursement of money admittedly due Ap¬ 
pellants from their principals treasury. 

This is a fundamental and vital distinction in principle. It is the dis¬ 
tinction spelled out in the Larson Case. It is the distinction upon which 
that case, the McKay Case and the Arizona Case are reconciled with the 
Forrestal Case. In the Larson Case the Supreme Court held that in a suit 
against an officer of the United States it is necessary that the plaintiff al¬ 
lege not only an invasion of his legal rights, but also that M the officer, in 
committing that wrong, is not exercising the powers delegated to him by 
the sovereign. If he is exercising such powers the action is the sovereign’s 
and a suit to enjoin it may not be brought unless the sovereign has consen¬ 
ted. " Although M as a matter of agency law, a principal may never lawfully 
authorize the commission of a tort by his agent .... [it does not follow] 
that the agent’s action, because tortious, is for that reason alone, ultra 
vires his authority.” 337 U.S. at p. 693, 694. 

Applying this principle to the Forrestal Case, it is readily apparent 
that the wrong plaintiff alleged was the claimed unconstitutional act of the 
sovereign in refusing to surrender property concededly belonging to the 
sovereign. The sovereign was therefore an indispensable party to the suit. 
In contrast, in the McKay Case and the Arizona Case the wrong alleged 
was the ultra vires act of the agent of the sovereign in refusing to sur¬ 
render the sovereign’s property in violation of the command of the sover¬ 
eign. The sovereign was therefore not an indispensable party. 
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The exercise of jurisdiction not being precluded where, as in the 
McKay and Arizona cases "unquestionably sovereign property" is involved, 
a fortiori its exercise is not precluded here, where the property involved 
is not "unquestionably sovereign property". Appellees seek to force Ap¬ 
pellants to refund to the United States monies the United States has already 
paid them for transportation service rendered. Those monies are obvious¬ 
ly not sovereign property in any sense. They are the property of Appel¬ 
lants. The method by which Appellees threaten to force refund is by the 
withholding of other monies not only admittedly due Appellants for other 
services rendered to the United States, but which the Congress has declared 
shall be paid Appellants. 49 U. S.C. A. 65, supra. What Appellants seek 
by their suits is a declaration that Appellees have no statutory authority to 
cause the United States to refuse to surrender to them monies to which 
they are admittedly legally entitled as a set-off against monies that are 
the property of Appellants but which Appellees lay claim to. That declara¬ 
tion, in the language of the Larson Case, supra, will in no respect "re¬ 
quire affirmative action by the sovereign or the disposition of unquestion¬ 
ably sovereign property. " Indeed the declaration sought will not require 
any action by the sovereign or, indeed, by Appellees. It will merely fore¬ 
stall Appellees from acting in their individual capacities and beyond their 
authority as agents of the sovereign to prevent the sovereign from perform¬ 
ing its contracts to pay Appellants monies admittedly due for service ren¬ 
dered it. 

The cases here are thus squarely within the rule of the Larson Case: 

"the action of an officer of the sovereign (be it holding, 
taking or legally affecting the plaintiff*s property) . . . 
permit [s] a suit for specific relief against the officer 
as an individual ... if it is not within the officer’s statu¬ 
tory powers . . . ." 337 U. S. at 701. 
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It is immaterial that Appellants have a remedy against the United 
States after their monies have been taken from them and covered into the 
Treasury of the United States. Land v. Dollar , 330 U.S. 731, 67 S. Ct. 
1009 (1946). In that case suit was brought against a federal officer for 
possession of shares of stock held under a claim of title in the United 
States. The Supreme Court held that where [public officials] unlawfully 
seize or hold a citizen’s realty or chattels, recoverable by appropriate 
action at law or in equity, he is not relegated to the Court of Claims to 
recover a money judgment. 330 U.S. at p. 738. 

To the same effect is a whole line of cases, commencing with Smith 
v. Jackson , cited supra in the quotation from the Forrestal Case, holding 
that fiscal officers of the United States, including the Comptroller General, 
may be enjoined from withholding payment of funds in the United States 
Treasury without statutory warrant even though the claimant has a remedy 
in the Court of Claims by suit against the United States after the withholding 
has taken place. McCarl v. Cox , 56 App. D. C. 27, 8 F. 2d 669 (1925) 
certiorari denied, 270 U.S. 652, 46 S. Ct. 351; McCarl v. Pence , 57 
App. D. C. 159, 18 F. 2d 809 (1927); Baker v. McCarl , 58 App. D. C. 69, 

24 F. 2d 897 (1928); McCarl v. Brock , 60 App. D. C. 211, 50 F. 2d 501 
(1931). These cases are particularly apt here since in all of them, as 
in these, the fiscal officer was preventing the payment of money not only 
without statutory authority but in violation of express Congressional com¬ 
mands. 
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APPELLEES LACK STATUTORY AUTHORITY 
TO TAKE THE ACTION THEY THREATEN 

This brings us to the question whether Appellees are exceeding 
their statutory authority. Appellees interpret Section 322 of the Trans¬ 
portation Act of 1940, 49 U. S. C. A. Sec. 66, to grant them authority to 
determine on behalf of the United States in its capacity as a shipper that 
rates for interstate transportation filed with and accepted by the Inter¬ 
state Commerce Commission are unreasonable, and, on the strength of 
such a determination, to cause freight charges properly computed on the 
basis of legal and applicable rates to be withheld by various Government 
agencies. 

Section 322 requires the United States to pay for transportation 
rendered it by common carriers subject to the Interstate Commerce Act 
upon the presentation of bills therefor, "prior to audit or settlement by 
the General Accounting Office", but reserves the right to "the United 
States Government to deduct the amount of any overpayment to any such 
carrier from any amount subsequently found to be due such carrier." 

Obviously, the key to the reach of the authority conferred by 
Section 322 is the meaning of the word "overpayment". Although the 
word is not therein defined there are legislative, judicial and administra¬ 
tive guides that make its meaning clear. What is an overpayment by a 
shipper is necessarily an overcharge by a carrier. The two are correla¬ 
tive terms. Therefore that which is not an overcharge is not an overpay¬ 
ment. Section 204a (5) of the Interstate Commerce Act, 49 U.S. C. A. 
304a(5) specifically defines overcharges by a motor carrier "to mean 
charges for transportation services in excess of those applicable thereto 
under the tariffs lawfully on file with the Commission." This is the 
identical definition of overcharges by a rail carrier made in Section 
16(3) (g) of the Act, 49 U. S. C. A. 16(3) (g). An overcharge and its 
correlative, an overpayment, are thus legislatively defined to exclude 
charges or payments correctly computed on legal and applicable rates. 
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In so defining the terms the Congress took cognizance of what the Supreme 
Court called the difference between a claim "based upon schedule tariff 
charges theretofore declared to be unreasonable by the Interstate Com¬ 
merce Commission” and "payments.said to exceed the published 

rates when properly applied. M Kansas City Sou. Ry. Co . v. Wolf , 261 
U.S. 133, 139 (1923). 

The Interstate Commerce Commission too has always recognized 
that the whole statutory scheme of rate regulation makes a distinction 
between overcharges and charges based upon unreasonable but legal and 
applicable rates. Section 217 (a) of the Interstate Commerce Act, 49 
U.S. C. A. 317(a), requires the filing of tariffs. Section 217(b), 49 U.S. 
C. A. 317(b) forbids carriers to "charge or demand or collect or receive 
a greater or less or different compensation" than that specified in the 
filed tariffs. Section 222(c), 49 U.S. C.A. 322(c) subjects to criminal 
penalties "Any person, whether carrier, shipper, consignee, or broker, 
or any officer, employee, agent, or representative thereof" who shall 
"assist, suffer or permit any person . . . natural or artificial, to 
obtain transportation of . . . property for less than the applicable 
rate . . . ". 

The Interstate Commerce Commission alone has exclusive author¬ 
ity to determine the reasonableness of filed tariffs and shippers are 
bound to pay filed tariffs. T. & P. Ry . v. Abilene Cotton Oil Company , 
204 U.S. 426 (1907); Arizona Grocery Company v. Atchison, T. & S. F . 
Ry ., 284 U.S. 370 (1932); Loveless Mfg. Co . v. Roadway Express, 104 
F. Supp. 809 (D.C. Okla. 1952); Pyramid Nat. Van Lines v. Goetze , 

65 A. 2d 595 (Mun. App. D.C. 1949). As the Supreme Court put it in 
Montana -Dakota Utilities Co . v. Northwestern Public Service Co. , 341 
U.S. 246, 251 (1951), one "can claim no rate as a legal right that is 
other than the filed rate, whether fixed or merely accepted by the Com¬ 
mission, and not even a court can authorize commerce in the commodity 
on other terms." 




In other words a carrier must collect and a shipper must pay the 
legal and applicable rate until the Commission, acting after notice and 
hearing under Section 216(e) of the Interstate Commerce Act, 49 U. S. C. A. 
Sec. 316(e), finds that such rate "is or will be unjust, or unreasonable 
or unjustly discriminatory or unduly preferential or unduly prejudicial," 
in which event, "it shall determine and prescribe the lawful rate, fare, 
or charge . . . thereafter to be observed." It seems clear that in the 
face of this denial of power in the Commission to determine the reasonable¬ 
ness of rates retrospectively, a shipper has no right to recover charges 
paid on the basis of legal and applicable rates. Montana -Dakota v. Public 
Service Co ., supra, construed Section 206a of the Federal Power Act, 
containing provisions substantially identical with those of Section 216(e) 
of the Interstate Commerce Act, to deny the Federal Power Commission 
power to determine the reasonableness of rates retrospectively. In any 
event there can be no doubt that the Commission must determine that 
rates are unreasonable before there can be any recovery, by self-help 
such as Appellees resort to or otherwise. Arizona Grocery Co . v. Atchi¬ 
son T.. & S. F. Ry ., supra. 

On the other hand, overcharges as defined in the Interstate Com¬ 
merce Act may be recovered without resort to the Commission or to the 
courts. As early as 1910 the Commission held that there "should be no 
necessity for appealing to governmental authority to award damages for 
plain overcharges. It is the plain duty of the carriers to collect no more 
than the published rate; to do otherwise is a crime for which indictment 
will lie and for which there is serious punishment provided in the law 
against both the carrier and its agent." National Refrigerator and Butcher 
Supply Co. v. Illinois Central RR. Co ., 20 L C. C. 64, 65. This rule 
has been adhered to without exception ever since. 

In short, a motor carrier, in accord with his obligations under 
Section 217 (b) of the Interstate Commerce Act, 49 U. S. C. A. 317 (b), to 
abide his tariffs, is under a duty to refund overcharges upon demand. 


But, by the same token, he is under a duty to collect and a shipper under 
a duty to pay charges based on legal, applicable rates, whether or not 
those tariffs are, or are thought to be, unreasonable, and even though 
rates other than legal, applicable rates have been charged over a long 
period of time. Aetna Plywood & Veneer Co . v. Indianapolis Forwarding 
Co., 52 M. C. C. 591, 594 (1951). To do otherwise is to violate the 
Interstate Commerce Act. On more than one occasion a carrier has been 
"admonished that its duty as a common carrier under the Interstate 
Commerce Act is to make certain that the applicable fares are collected." 
Alexandria, Barcroft & Washington Fares Between the District of Colum ¬ 
bia & Virginia, 48 M. C. C. 613, 626 (1948). 

This body of fundamental statutory and case law is applicable 
whether the transportation is rendered for the United States or a private 
person. Unless special contracts for reduced rates have been made pur¬ 
suant to Section 22 of the Interstate Commerce Act, 49 U.S. C. A. 22, 

"the full applicable commercial rates, fares, or charges shall be paid 
for transportation by any common carrier subject to [the Interstate Com¬ 
merce] Act of any persons or property for the United States, or on its 
behalf . . . ". 54 Stat. 954, as amended 59 Stat. 606, 49 U. S. C. A. 65. 
See also United States v. I. C. C. , 337 U.S. 426 (1949). In the face of 
this body of law it would take a clear mandate from the Congress to author 
ize Appellees to exercise authority otherwise exclusively the prerogative 
of the Interstate Commerce Commission. It would indeed take a clear 
mandate when it is remembered that, although the Commission itself 
can determine the reasonableness of rates only after notice and hearing 
and the issuance of a judicially reviewable order, 49 U.S.C.A. Sec. 

316 e, Appellees purport to make such determinations unilaterally, in 
camera without even a vestige of due administrative process. 

There can be no doubt that Appellees do purport to determine the 
reasonableness of rates and practices and not merely the applicability of 
particular rates to particular transportation. Appellees base their 




demand for refund in the Novick case on the ground that applicable joint 
through rates higher than aggregates of intermediate rates have been 
held by the Interstate Commerce Commission to be prima facie unreason¬ 
able. But this means only that in a proceeding before the Commission 
to determine the reasonableness of such through rates the burden of 
proof is on the carrier. As the Interstate Commerce Commission held in 
Kingan and Company v. Olson Transportation Company , 32 M. C. C. 10 
(1942): 

"The tariffs naming the joint rates contain no provi¬ 
sion requiring or permitting a lower or different rate 
to apply. In the absence of appropriate tariff provi¬ 
sions to the contrary, ja specific joint rate between 
two points is the only legal rate on the particular 
commodity over authorized routes between those 
points , even though some combination of intermediate 
rates may produce lower charges. This is the estab¬ 
lished rule in the construction of rate tariffs of rail¬ 
roads under part I of the act. [Citing cases] 

"Complainant submitted no evidence concerning the 
reasonableness of the assailed rates except the fact 
that they exceeded the corresponding aggregate of 
intermediate rates. Part n does not contain an aggre¬ 
gate-of-intermediate-rates provision as does part I 
(section 4). But prior to the enactment of that provi¬ 
sion in 1910 (Mann-Elkins Act), the Commission held 
that the burden of proof was upon rail carriers to de¬ 
fend the reasonableness of a joint through rate that 
exceeded the aggregate of intermediate rates between 
the same points over the particular route. See Patter¬ 
son v. Louisville & N.R. Co., 269 U.S. 1. The same 
principles that governed rail rates under such circum¬ 
stance prior to the 1910 amendment are applicable to 
similar conditions involving motor-carrier rates. 

Therefore, the assailed joint rates are presumed to 
have been unreasonable to the extent that they exceed¬ 
ed the corresponding aggregate of intermediate rates. " 
(Emphasis supplied). 

In the Baltimore case there is no question that the rate and charge 
assessed by Appellants was applicable over the actual route of movement. 
Appellees base their demand for refund on the ground that the initial 
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carrier from whom Baltimore received the shipment for further move¬ 
ment should have routed the shipment by another carrier, which routing 
would have produced lower charges. But whether a particular routing 
is permissible is a question of reasonableness within the exclusive juris¬ 
diction of the Interstate Commerce Commission, to be determined after 
notice and hearing. Nor. Pac. Ry. Co. v. Solum , 247 U.S. 477 (1918). 

As the Interstate Commerce Commission held in Great Atlantic & 
Pacific Tea Co . v. Ontario Freight Lines , 46 M. C. C. 237, 239 (1946), 
relying on the Solum case: 

"The duty of a carrier to use the cheaper route, 
however, is not an absolute one. If, all things 
considered, it would be unreasonable to trans¬ 
port by the cheaper route, the carrier is not 
compelled to do so." 

In short, the question is: Was the routing reasonable ? Only the Inter¬ 
state Commerce Commission, certainly not the shipper, can answer yes 
or no. 


A DECLARATORY JUDGMENT IS AN 
APPROPRIATE REMEDY 

The significance of the legal issue heretofore discussed is shown 
by the fact that Appellees' action here beyond the reach of the statutory 
authority they evoke and in direct violation of specific Congressional 
command is not an isolated instance. On the contrary, it reflects con¬ 
sidered policy, regularly and continuously pursued. It has been vexing 
the entire motor carrier industry for years. The issue has not been 
heretofore litigated conclusively because, as a practical matter, no indi¬ 
vidual carrier has enough at stake in any individual case to justify his 
pursuing whatever judicial remedies he may have after the deductions 
have been made, after the damage has been done. 

This practical consideration dictated the instant class suits for 
declaratory judgments.] If there was ever a case for a declaratory judgment, 
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this is it. As Professor Moore said, the purpose of a declaratory 
judgment Tt is to obtain a judicial determination of legal relations that are 
uncertain and the subject of dispute, and to avoid the accrual of damages 
or occasions for injunctive relief." 3 Moore, Federal Practice (1938) 
p. 3201. It is for these reasons that the Existence of another adequate 
remedy does not preclude a judgment for declaratory relief where it is 
appropriate", and that the "court may order a speedy hearing of an action 
for a declaratory judgment and may advance it on the calendar." Rule 57, 
Rules of Civil Procedure. "And it is not essential to the exercise of the 
judicial power that an injunction be sought, allegations that irreparable 
injury is threatened are not required." Aetna Life Ins. Co. v. Heworth, 
300 U. S. 227, 241 (1937). 

Appellee Campbell, although the Comptroller General of the United 
States, is not immune from suit for declaratory judgment. The leading 
case on the subject in this Circuit is Doehler Metal Furniture Co . v. 
Warren, 76 U.S. App. D. C. 60, 129 F. 2d 43 (1942). In that case this 
Court held that an action for declaratory judgment would not lie as a 
means of securing judicial review of action by the Comptroller General 
concededly within the ambit of the discretion confided him by the 
Congress. As the Court there said, the Declaratory Judgment Act does 
not give the federal courts basic jurisdiction which they do not otherwise 
have. It does not confer general judicial supervision or review of the 
Comptroller General’s work. 

The Doehler case, supra , is clearly inapposite here, for Appellants 
are not seeking judicial review of Appellees’ exercise of their statutory 
authority or discretion. If, as Appellants argue, the Comptroller General 
is acting beyond his statutory authority, these are suits against him in 
his individual capacity. In that capacity he is suable as is any other 
private person, including by way of suit for declaratory judgment. 

To deny Appellees the authority they claim is not to render nugatory 
Section 322 of the Transportation Act of 1940 on which they rely. It leaves 
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them the authority the Congress gave them, i.e., to determine whether 
there has been overpayment and, if so, to cause deductions. This in¬ 
volves much more than merely checking for arithmetical errors. It 
involves the determination of the applicability of the rates charged, a 
question often requiring knowledge, skill and judgment of the highest 
order, a question often so difficult that Courts, although they need not do 
so, U.S. v. Strickland Transportation Co ., 200 F. 2d 234 (C. A. 5th 
1952), often do refer cases in which it is in issue to the Interstate Com¬ 
merce Commission for determination. See U. S . v. Kansas City 
Southern Railway Co., 217 F. 2d 763 (C.A. 8th, 1954). 


CONCLUSION 


The complainants allege thatA ppellees are taking action against 
Appellants ultra vires their statutory authority. They further allege that 
that action invades the legal rights of Appellants in that Appellees order 
agencies of the United States to refuse to pay transportation charges 
admittedly due Appellants, which charges the Congress has specifically 
commanded the United States to pay. The District Court, therefore, 
has jurisdiction of a suit against Appellees and the United States is not a 
necessary part. The undisputed facts and the applicable law show that 
Appellees are in truth exceeding their statutory authority and violating 
an express command of the Congress and invading Appellants 1 rights in 
so doing. Judicial relief can therefore be had against them by way of 
any remedy that may be had against a private person, including a declar¬ 
atory judgment. It follows that the judgment of the District Court should 
be reversed and the cause remanded with directions to enter judgment 
for Appellants. 


Of Counsel: 

Watkins & Rea 

Munsey Building 
Washington 4, D. C. 


Respectfully submitted, 

BRYCE REA, JR. 

DONALD E. CROSS 
1329 E Street, N. W. 
Washington 4, D. C. 

Counsel for Appellants 



SUPPLEMENT 


STATUTES AND RULES INVOLVED 

Section 322 of the Transportation Act of 1940, September 18, 1940 
c. 722, 54 Stat. 955, 49U.S. C.A. Sec. 66, provides: 

’’Payment for transportation of the United 
States mail and of persons or property for or on 
behalf of the United States by any common carrier 
subject to the Interstate Commerce Act, as amend¬ 
ed, or the Civil Aeronautics Act of 1938, shall be 
made upon presentation of bills therefor, prior to 
audit or settlement by the General Accounting Of¬ 
fice, but the right is reserved to the United States 
Government to deduct the amount of any overpay¬ 
ment to any such carrier from any amount subse¬ 
quently found to be due such carrier. ” 

The relevant portion of Section 217 of Part n of the Interstate 
Commerce Act, August 9, 1935, c. 498, 49 Stat. 560, 49 U. S. C. A. 

Sec. 317 (a) and (b), provides: 

’’Every common carrier by motor vehicle 
shall file with the Commission, and print, and 
keep open to public inspection, tariffs showing 
all the rates, fares, and charges for transporta¬ 
tion, and all services in connection therewith, of 
passengers or property in interstate or foreign 
commerce between points on its own route and 
between points on its own route and points on the 
route of any other such carrier, * * * * ” 

”No common carrier by motor vehicle 
shall charge or demand or collect or receive a 
greater or less or different compensation for 
transportation or for any service in connection 
therewith between the points enumerated in such 
tariff than the rates, fares, and charges speci¬ 
fied in the tariffs in effect at the time; and no 
such carrier shall refund or remit in any man¬ 
ner or by any device, directly or indirectly, or 
through any agent or broker or otherwise, any 
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portion of the rates, fares, or charges so speci¬ 
fied, or extend to any person any privileges or 
facilities for transportation in interstate or foreign 
commerce except such as are specified in its tar¬ 
iffs: * * * ’’ 


The relevant portion of Section 222 of Part n of the Interstate 
Commerce Act, August 9, 1935, c. 498, 49 Stat. 564, 49 U. S. C. A. 
Sec. 322 (b) and (c), provides: 

’Tf any motor carrier or broker operates in 
violation of any provision of this chapter (except 
as to the reasonableness of rates, fares, or 
charges and the discriminatory character thereof), 
or any rule, regulation, requirement, or order 
thereunder, or of any term or condition of any 
certificate or permit, the Commission or its duly 
authorized agent may apply to the district court of 
the United States for any district where such motor 
carrier or broker operates, for the enforcement of 
such provision of this chapter, or of such rule, reg¬ 
ulation, requirement, order, term, or condition; 

* * * * M 

’’Any person, whether carrier, shipper, con¬ 
signee, or broker, or any officer, employee, agent, 
or representative thereof, who.shall knowing¬ 

ly and willfully assist, suffer or permit any person 
or persons, natural or artificial, to obtain transpor¬ 
tation of passengers or property subject to this chap¬ 
ter for less than the applicable rate, fare, or charge, 
.... shall be deemed guilty of a misdeameanor 
and upon conviction thereof be fined not more than 
$500 for the first offense and not more than $2,000 
for any subsequent offense. ” 

The relevant portion of Section 216 of Part n of the Interstate 
Commerce Act, August 9, 1935, c. 498, 49 Stat. 558, 49 U.S. C.A. 
Sec. 316(e), provides: 


’’Any person, State board, organization, or body 
politic may make complaint in writing to the Commis¬ 
sion that any such rate, fare, charge, classification, 
rule, regulation, or practice, in effect or proposed to 
be put into effect, is or will be in violation of this sec¬ 
tion or of section 317 of this title. Whenever, after 
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hearing, the Commission shall be of the opinion 
that any individual or joint rate, fare, or charge, 
demanded, charged, or collected by any common 
carrier or carriers by motor vehicle or by any 
common carrier or carriers by railroad and/or 
express, and/or water for transportation in inter¬ 
state or foreign commerce, or any classification, 
rule, regulation, or practice whatsoever of such 
carrier or carriers affecting such rate, fare, or 
charge or the value of the service thereunder, is 
or will be unjust or unreasonable, or unjustly dis¬ 
criminatory or unduly preferential or unduly pre¬ 
judicial, it shall determine and prescribe the law¬ 
ful rate, fare, or charge or the maximum or mini¬ 
mum, or maximum and minimum rate, fare, or 
charge thereafter to be observed, or the lawful 
classification, rule, regulation, or practice there¬ 
after to be made effective * * * * " 

The relevant portion of Section 204a of Part n of the Interstate 
Commerce Act, June 29, 1949, c. 272, 63 Stat. 280, 49U.S. C.A. 

Sec. 304 a (5), provides: 

"For recovery of overcharges, action at law 
shall be begun against common carriers by motor 
vehicle subject to this chapter within two years 
from the time the cause of action accrues, and not 
after, subject to paragraph (3) of this section, ex¬ 
cept that if claim for the overcharge has been pre¬ 
sented in writing to the carrier within the two-year 
period of limitation said period shall be extended to 
include six months from the time notice in writing 
is given by the carrier to the claimant of disallow¬ 
ance of the claim, or any part or parts thereof, 
specified in the notice. ” 

"The term ’overcharges' as used in this section 
shall be deemed to mean charges for transportation 
services in excess of those applicable thereto under 
the tariffs lawfully on file with the Commission. " 

The relevant portion of Section 16 of Part I of the Interstate 
Commerce Act, as amended June 7, 1924, c. 325, 43 Stat. 633, Septem¬ 
ber 18, 1940, c. 722, 54 Stat. 913, provides: 
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Tt All complaints against carriers subject to 
this chapter for the recovery of damages not based 
on overcharges shall be filed with the commission 
within two years from the time the cause of action 
accrues, and not after, subject to subdivision (d) 
of this paragraph. 

"For recovery of overcharges action at law 
shall be begun or complaint filed with the commis¬ 
sion against carriers subject to this chapter within 
two years from the time the cause of action accrues, 
and not after, subject to subdivision (d) of this para¬ 
graph, except that if claim for the overcharge has 
been presented in writing to the carrier within the 
two-year period of limitation said period shall be 
extended to include six months from the time notice 
in writing is given by the carrier to the claimant of 
disallowance of the claim, or any part or parts 
thereof, specified in the notice. " 

"The term 'overcharges' as used in this section 
shall be deemed to mean charges for transportation 
services in excess of those applicable thereto under 
the tariffs lawfully on file with the commission. " 

Section 2201 of the Judicial Code, as amended May 29, 1949, 
c. 139, 63 Stat. 105, 28 U.S. C. A. Sec. 2201, provides: 

"In a case of actual controversy within its 
jurisdiction, except with respect to Federal taxes, 
any court of the United States, upon the filing of an 
appropriate pleading, may declare the rights and 
other legal relations of any interested party seeking 
such declaration, whether or not further relief is or 
could be sought. Any such declaration shall have the 
force and effect of a final judgment or decree and 
shall be reviewable as such." 

Rule 57 of the Rules of Civil Procedure for the United States 
District Courts, as amended December 29, 1948, effective October 20, 
1949, provides: 
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"The procedure for obtaining a declaratory 
judgment pursuant to Title 28, U.S. C., Sec. 2201, 
shall be in accordance with these rules, and the 
right to trial by jury may be demanded under the 
circumstances and in the manner provided in Rules 
38 and 39. The existence of another adequate remedy 
does not preclude a judgment for declaratory relief 
in cases where it is appropriate. The court may 
order a speedy hearing of an action for a declaratory 
judgment and may advance it on the calendar. 11 


The relevant portion of Section 321 of the Transportation Act of 
1940, September 18, 1940, c. 722, 54 Stat. 954, as amended Dec. 12, 
1945, c. 573, 59 Stat. 606, 49 U.S. C. A. 65, provides: 

"Notwithstanding any other provision of law, 
but subject to the provisions of section 1 (7) and 
22 of this title, the full applicable commercial 
rates, fares or charges shall be paid for trans¬ 
portation by any common carrier subject to 
chapters 1, 8, 12 and 13 of this title of any per¬ 
sons or property for the United States, or on 
its behalf . . . . ". 
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JOINT APPENDIX 
(Case No. 13,266) 


[ Filed Jan. 24, 1956] 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


NOVICK TRANSFER CO., INC. 

700 N. Cameron Street 
Winchester, Virginia 
On Behalf of Itself and Others 
Similarly Situated, 

Plaintiff, 

v. 

JOSEPH CAMPBELL, Comptroller 
General of the U. S. 

441 G Street, N. W. 

Washington, D. C. 

H. O. HOAGLAND, Director 
Transportation Division 
General Accounting Office of the U. S. 
441 G Street, N. W. 

Washington, D. C. 

Defendants. 


) 

) 

) 

) 

) 

> 

) 

) 

) 

) 

) 

) 

) 

) 

> 

) 

) 

) 

) 


C. A. No. 300-56 


COMPLAINT FOR DECLARATORY JUDGMENT 
AND TEMPORARY INJUNCTION 

1. The jurisdiction of this Court is founded on Section 1337 of Title 28 
of the United States Code, giving the District Courts of the United States 
jurisdiction of any civil action arising under any Act of Congress regulat¬ 
ing commerce and on Section 11-306 of the District of Columbia Code 
giving this Court jurisdiction of all cases in law and equity between par¬ 
ties, both or either of whom shall be resident of or found within the 
District of Columbia. 

2. Plaintiff is a corporation certificated by the Interstate Commerce 
Commission to operate and operating as a motor common carrier of 
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commodities in interstate commerce. 

3. Defendants are the Comptroller General of the United States and 
the Director of the Transportation Division of the General Accounting 
Office of the United States, respectively. Both Defendants maintain 
offices at 441 G Street, N. W., Washington, D. C. 

4. Plaintiff brings this suit for a declaratory judgment under Section 
2201 of Title 28 of the United States Code, pursuant to Rule 23 (a)(3) of 
the Rules of Civil Procedure for the United States District Courts, on 
behalf of itself and all of the other common carriers, some known and 
some unknown to Plaintiff, who are similarly situated and who subse¬ 
quently become parties plaintiff to this suit. The common carriers 
similarly situated are so numerous and their individual causes of action 
are for such small amounts that it is impracticable to bring them all 
before the Court. 

5. On or about December 30, 1952, Plaintiff transported for the United 
States to New Cumberland, Pennsylvania, and there delivered to the 
United States a shipment of commodities covered by United States Govern¬ 
ment Bill of Lading No. WY-754974. 

6. The United States paid Plaintiff freight charges of $252. 28. Said 
charges were computed and paid upon the basis of a through rate from 
Boston, Massachusetts, the point of origin of the shipment, to New Cum¬ 
berland, Pennsylvania, which rate was, at the time of the transportation 
described in Paragraph 5 of this Complaint, duly filed with and accepted 
by the Interstate Commerce Commission as the legal, applicable rate for 
said transportation. 

7. On or about August 5, 1955, Defendant Hoagland, acting at the direc¬ 
tion and under the control of Defendant Campbell, demanded that Plaintiff 
refund to the United States $59. 22, claiming that Plaintiff had overcharged 
the United States said amount. The ground of said demand was that the 
freight charges paid Plaintiff were unjust and unreasonable to the extent 
that they exceeded freight charges computed on the basis of the aggregate 
of rates from Boston, Massachusetts to New York, New York, and from 
New York, New York to New Cumberland, Pennsylvania. In said demand 



Defendants stated that, unless the amount demanded was paid within sixty 
days, Defendants would cause the amount demanded to be deducted from 
amounts of money otherwise due Plaintiff from the United States. Said 
demand is attached hereto and made a part hereof as Exhibit A. 

8. On or about December 17, 1952, Plaintiff transported for the United 
States to New Cumberland, Pennsylvania, and there delivered to the 
United States shipments of commodities covered by United States Govern¬ 
ment Bills of Lading Nos. WY-754972 and WY-754973. 

9. The United States paid Plaintiff freight charges of $504. 56. Said 
charges were computed and paid upon the basis of a through rate from 
Boston, Massachusetts, the point of origin of the shipments, to New 
Cumberland, Pennsylvania, which rate was, at the time of the transpor¬ 
tation described in Paragraph 8 of this Complaint, duly filed with and 
accepted by the Interstate Commerce Commission as the only legal, 
applicable rate for said transportation. 

10. On or about August 5, 1955, Defendant Hoagland, acting at the 
direction and under the control of Defendant Campbell, demanded that 
Plaintiff refund the United States $118.44, claiming that Plaintiff had 
overcharged the United States said amount. The ground of said demand 
was that the freight charges paid Plaintiff were unjust and unreasonable 
to the extent that they exceeded freight charges computed on the basis of 
the aggregate of rates from Boston, Massachusetts to New York, New 
York and from New York, New York to New Cumberland, Pennsylvania. 

I said demand Defendants stated that, unless the amount demanded was 
paid within sixty days, Defendants would cause the amount demanded to be 
deducted from amounts of money otherwise due Plaintiff from the United 
States. Said demand is attached hereto and made a part hereof as Exhibit 

B. 

11. On or about December 5, 1952, Plaintiff transported for Defendant 
to New Cumberland, Pennsylvania, and there delivered to Defendant 
shipments of commodities covered by United States Government Bills of 
Lading Nos. WY-754970 and WY-754791. 

12. The United States paid Plaintiff freight charges of $504. 56. Said 
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charges were computed and paid upon the basis of a through rate from 
Boston, Massachusetts, the point of origin of the shipments, to New 
Cumberland, Pennsylvania, which rate was, at the time of the transpor¬ 
tation described in Paragraph 11 of this Complaint, duly filed with and 
accepted by the Interstate Commerce Commission as the only legal, 
applicable rate for said transportation. 

13. On or about August 5, 1955, Defendant Hoagland, acting at the 
direction and under the control of Defendant Campbell, demanded that 
Plaintiff refund to the United States $118.44, claiming that Plaintiff had 
overcharged the United States said amount. The ground of said demand 
was that the freight charges paid Plaintiff were unjust and unreasonable 
to the extent that they exceeded freight charges computed on the basis of 
the aggregate of rates from Boston, Massachusetts to New York, New 
York and from New York, New York to New Cumberland, Pennsylvania. 
In said demand Defendants stated that, unless the amount demanded was 
paid within sixty days, Defendants would cause the amount demanded to 
be deducted from amounts of money otherwise due Plaintiff from the 
United States. Said demand is attached hereto and made a part hereof 
as Exhibit C. 

14. The Interstate Commerce Commission is exclusively charged by 
law with the function of fixing just, reasonable and otherwise lawful 
rates for common carriers by motor. 49 U.S. C. A. 316. Common 
carriers by motor are required by law to file all of their rates for trans¬ 
portation in interstate commerce with the Interstate Commerce Commis¬ 
sion, and are forbidden M to charge or demand or collect or receive a 
greater or less or different compensation for transportation .... than 

the rates specified in the tariffs in effect at the time." 49 U. S. C. A. 

317 (b). Defendants have no authority, statutory or otherwise, to cause 
the deduction from moneys due Plaintiff from the United States of freight 
charges computed on the basis of legal, applicable rates filed with and 
accepted by the Interstate Commerce Commission. Section 322 of the 
Transportation Act of 1940, 49 U.S. C. A. 66, upon which Defendants 
rely for authority to cause deductions, gives them only the right to cause 
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deductions of overpayments to Plaintiff made on the basis of erroneously 
computed freight charges. It gives them no right to cause deductions of 
payments of properly computed freight charges, based on applicable legal 
rates, whether or not they deem these rates just and reasonable. 

15. In numerous cases Defendants have illegally, under color of 
Section 322 of the Transportation Act, caused deduction of amounts due 
common carriers by motor for transportation service rendered to the 
United States, grounding their action in each instance, as they do in this 
instance, on an asserted right to determine that legal, applicable rates 
filed with and accepted by the Interstate Commerce Commission are un¬ 
just and unreasonable. 

16. Defendants will proceed immediately to cause deductions of the 
amounts they have demanded of Plaintiff from moneys otherwise due 
Plaintiff. Deductions will be effected irregularly from time to time as 
Plaintiff presents bills to the various departments and agencies of the 
United States for transportation service rendered and to be rendered. 

This will impose a severe burden and an irreparable loss on Plaintiff in 
that it will substantially increase Plaintiffs cost of keeping its books, 
records and accounts, which costs, once incurred, are irretrievable. 

17. Once deductions are in fact made Plaintiff has no remedy except 
by way of suit against the United States for breach of contract pursuant 
to Section 1346 (a)(2) of Title 28 of the United States Code. This remedy 
is altogether inadequate in that the cost to Plaintiff of pursuing it will 
exceed any recovery effected and in that, pending recovery, Plaintiff is 
deprived pro tanto of revenues earned in the rendering of transportation 
service. Those revenues are essential to enable Plaintiff to perform 

its public obligation as a motor common carrier certificated by the Inter¬ 
state Commerce Commission, and are required by the Interstate Com¬ 
merce Act to be collected at the time the transportation service is ren¬ 
dered and retained by Plaintiff. Section 223 of Part n of the Interstate 
Commerce Act, 49 U. S. C. A. 323; Section 322 of the Transportation Act 
of 1940, 49 U.S.C.A. 66. 

WHEREFORE, Plaintiff prays the Court to enter a judgment 
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declaring that Defendants have no legal right to effect or cause to be 
effected deductions of the amounts they have demanded from Plaintiff as 
set forth in this Complaint from amounts of money otherwise due Plain¬ 
tiff from the United States. 

Plaintiff further prays that, in order to preserve the status quo of 
the matters set forth in this Complaint and in order to preserve and 
protect the jurisdiction of this Court over the controversy which is the 
subject of this Complaint, the Court issue a temporary injunction, en¬ 
joining Defendants, during the pendency of this action, from effecting or 
causing to be effected deductions of the amounts they have demanded 
from Plaintiff from amounts of money otherwise due Plaintiff from the 
United States. 

Bryce Rea, Jr. * * * 

Counsel for Plaintiff 

Of Counsel 
Watkins & Rea * * * 

[Filed Feb. 23, 1956] 

MOTION TO DISMISS OR, IN THE ALTERNATIVE, 

FOR SUMMARY JUDGMENT 

Come now the defendants, Joseph Campbell, Comptroller General 
of the United States and H. O. Hoagland, Director of the Transportation 
Division, General Accounting Office of the United States, and by their 
attorney, the United States Attorney, move the Court to dismiss the com¬ 
plaint filed herein or in the alternative to enter summary judgment for 
the defendants on the following grounds: 

1. The Court lacks jurisdiction over the person. 

2. The complaint fails to join an indispensable party. 

3. The pleadings, together with the affidavits, show that there is 
no genuine issue as to any material fact and the defendants are entitled to 
a judgment as a matter of law. 

Attached hereto and made a part hereof are Exhibits 1, 2, and 3. 

/s/LEOA. ROVER 
United States Attorney * * * * 
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[Filed Feb. 23, 1956] AFFIDAVIT [EXHIBIT 3] 

Washington ) 

District of Columbia j SS * 

I, WILLIAM LEVENSTEIN, being duty sworn on oath, depose and 

say: 

1. That I am a Transportation Specialist, in the Special Reports 
Section of the Transportation Division of the United States General 
Accounting Office, and have been employed in that Division in the capa¬ 
city of Freight Technician and Transportation Specialist since March 
1943. 

2. That my official duties in the aforesaid position require that 
I be familiar with and have personal knowledge of the facts set forth in 
this affidavit. 

3. That the records of the General Accounting Office show that 
bills of lading Nos. WY-754970, WY-754971, WY-754972, WY-754973, 
and WY-754974 were issued December 3, 1952, to cover shipments of 
radio transmitting and receiving sets combined from the Raytheon Manu¬ 
facturing Company, Boston, Massachusetts, to New Cumberland General 
Depot, New Cumberland, Pennsylvania, via "Rand Express Freight 
Lines, Inc., c/o Novick Transfer Co., Inc. " The plaintiff, as deliver¬ 
ing carrier, claimed charges for the through services from Boston, 
Massachusetts, to New Cumberland, Pennsylvania, based upon the use 
of the through double first class rate of $3. 72 per 100 pounds as author¬ 
ized in item 1018 of Middle Atlantic Conference, Agent, Exceptions to 
National Motor Freight Classification No. 15-#, M. F. -L C. C. No. 

A-395, and as published in Middle Atlantic Conference, Agent, Freight 
Tariff No. 20-G, M. F. -I. C. C. No. A-420, plus a surcharge of 1-3/4 
cents per 100 pounds, resulting in total clarges of $252. 28 on each of 
the five shipments. The charges so claimed were paid by an authorized 
disbursing officer of the Department of the Army. 

4. That in the examination of the vouchers covering the payments 
so made in the Transportation Division of the General Accounting Office, 
it was determined that overpayments had been made in the amount of 
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$ 59.22, on each of these five shipments. The maximum allowable 
charges for the services in question were properly to be based on the 
lower aggregate of intermediate rates and charges to and beyond New 
York, New York, established as follows: From Boston, Massachusetts, 
to New York, New York, class 3, rate $1. 51 per 100 pounds, or $101. 93, 
as authorized in item 13475 of Coordinated Motor Freight Classification 
No. 6, New England Motor Hate Bureau, Inc., Agent, M. F. -I. C. C. 

No. A-124, and as published in New England Motor Rate Bureau Freight 
Tariff No. 3-D, supplement 47; beyond New York, New Yorfc, to New 
Cumberland, Pennsylvania, class 1 rate, $1. 35 per 100 pounds, or 
$91.13, as authorized in item 2250 of Middle Atlantic Conference, Agent, 
Freight Tariff No. 10-1 (Exceptions and Rules Tariff), M. F. -L C. C. 

No. A-410, and as published in Middle Atlantic Conference, Agent, 
Freight Tariff No. 1-H, M. F. -I. C.C. No. A-406, as amended by Middle 
Atlantic Conference, Agent, Master Tariff No. 11, M. F. -I. C. C. No. 

A-42 5. The aggregate of the rates and charges so constructed equals 
$2. 86 per 100 pounds and $193. 06, or $59. 22 less than the amounts 
originally claimed by, and paid to, the plaintiff on each shipment. 

/s/ William Levenstein 

Subscribed and sworn to before me this 21st day of February, 1956. 

! /s/ Charles J. Ayers, Jr. 

Notary Public in and for the 
District of Columbia 
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ORDER 


l Filed Apr. 10, 1956] 

This cause having come on for consideration on the Defendants* 
motion to dismiss, or in the alternative, for summary judgment, and 
the Court having considered the motion, the exhibits attached thereto, 
the complaint and argument of counsel, and it appearing to the Court 
that the Court lacks jurisdiction, it is by the Court this 10th day of April, 
1956, 

ORDERED that the complaint be and the same hereby is dismissed. 

/s/ F. Dickinson Letts, 

Judge 


Seen:/s/ Bryce Rea, Jr. 
Attorney for Plaintiff 
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JOINT APPENDIX 
(Case No. 13,267) 

[ Filed Jan. 24, 1956] 

THE BALTIMORE TRANSFER CO. 

Monument & Dean Streets 
Baltimore 5, Maryland 
On behalf of Itself and Others 
Similarly situated, 

Plaintiff, 
vs. 

JOSEPH CAMPBELL, Comptroller 
General of the U. S., 

441 G Street, N. W. 

Washington, D. C. 

H. O. HOAGLAND, Director, 

Transporation Division, 

General Accounting Office of the U. S. 

441 G Street, N. W. 

Washington, D. C. 

Defendants. 

COMPLAINT FOR DECLARATORY JUDGMENT 

AND 

TEMPORARY INJUNCTION 

I. The jurisdiction of this Court is founded on Section 1337 of Title 28 
of the United States Code, giving the District Courts of the United States 
jurisdiction of any civil action arising under any Act of Congress regulat¬ 
ing commerce and on Section 11-306 of the District of Columbia Code giv¬ 
ing this Court jurisdiction of all cases in law and equity between parties, 
both or either of whom shall be resident of or found within the District of 
Columbia. 

2. Plaintiff is a corporation certificated by the Interstate Commerce 

* 

Commission to operate and operating as a motor common carrier of com¬ 
modities in interstate commerce. 

3. Defendants are the Comptroller General of the United States and the 


) 

) 

) 

) 

) 

) 

) 

) C. A. No. 301-56 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 
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Director of the Transportation Division of the General Accounting Office 
of the United States, respectively. Both Defendants maintain offices at 
441 G Street, N. W., Washington, D. C. 

4. Plaintiff brings this suit for a declaratory judgment under Section 
2201 of Title 28 of the United States Code, pursuant to Rule 23 (a)(3) of 
the Rules of Civil Procedure for the United States District Courts, on be¬ 
half of itself and all of the other common carriers, some known and 
some unknown to Plaintiff, who are similarly situated and who subsequent¬ 
ly become parties plaintiff to this suit. The common carriers similarly 
situated are so numerous and their individual causes of action are for 
such small amounts that it is impracticable to bring them all before the 
Court. 

5. On or about July 11, 1944 the United States, by a duly authorized 
agent, tendered to Connecticut Motor Lines, then a motor common car¬ 
rier certificated by the Interstate Commerce Commission to operate and 
operating in interstate commerce, at Boston, Massachusetts, for trans¬ 
portation to Baltimore, Maryland, a shipment of rubber shoe heels, 
covered by United States Government Bill of Lading No. WT-6027935. 

Said shipment was transported part of the way by Connecticut Motor Lines, 
transferred by Conne cticut Motor Lines to Plaintiff and transported by 
Plaintiff the remainder of the way to Baltimore, Maryland where delivery 
was made to the United States. 

6. The United States paid Plaintiff freight charges of $210. 00. Said 
charges were computed on the basis of rates which were, at the time the 
shipment moved, duly filed with and accepted by the Interstate Commerce 
Commission as the legal applicable rates for the transportation service 
described in Paragraph 5 of this Complaint. 

7. On or about September 6, 1955 Defendant Hoagland, acting at the 
direction and under the control of Defendant Campbell, demanded that 
Plaintiff refund to the United States $30. 09, claiming that the United 
States had been overcharged said amount. The ground of said demand 
was that, to quote the demand: "It is the obligation of the origin carrier 
to forward shipment over such reasonable and available route as would 
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afford the lowest charge to the Government. This shipment could have 
moved via Connecticut Motor Lines and Preston Trucking Co., with 
interchange in New York, N. Y. " In said demand Defendants stated that, 
unless the amount demanded was paid within sixty days, Defendants 
would cause the amount demanded to be deducted from amounts of money 
otherwise due Plaintiff from the United States. Said demand is attached 
hereto and made a part hereof as Exhibit A. 

8. Plaintiff, as a common carrier by motor certificated by the Inter¬ 
state Commerce Commission to operate and operating in interstate com¬ 
merce, is forbidden by the Interstate Commerce Act "to charge or de¬ 
mand or collect or receive a greater or less or different compensation 
for transportation .... than the rates specified in the tariffs in effect at 
the time .... " 49 U. S. C. A. 317 (b). Defendants have no authority, 
statutory or otherwise, to cause the deduction from moneys due Plaintiff 
from the United States of freight charges computed on the basis of legal, 
applicable rates filed with and accepted by the Interstate Commerce Com¬ 
mission. Section 322 of the Transportation Act of 1940, 49 U.S. C. A. 66, 
upon which Defendants rely for authority to cause deductions, gives them 
only the right to cause deductions of overpayments to Plaintiff made on 
the basis of erroneously computed freight charges. It gives them no right 
to cause deductions of payments or properly computed freight charges, 
based on applicable legal rates, whether or not they deem these rates 
just and reasonable. 

9. Defendants will proceed immediately to cause deductions of the 
amounts they have demanded of Plaintiff from moneys otherwise due 
Plaintiff. Deductions will be effected irregularly from time to time as 
Plaintiff presents bills to the various departments and agencies of the 
United States for transportation service rendered and to be rendered. 

This will impose a severe burden and an irreparable loss on Plaintiff in 
that it will substantially increase Plaintiff's cost of keeping its books, 
records and accounts, which costs, once incurred, are irretrievable. 

10. Once deductions are in fact made Plaintiff has no remedy except by 
way of suit against the United States for breach of contract pursuant to 
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Section 1346 (a)(2) of Title 28 of the United States Code. This remedy is 
altogether inadequate in that the cost to Plaintiff of pursuing it will exceed 
any recovery effected and in that, pending recovery, Plaintiff is deprived 
pro tanto of revenues earned in the rendering of transportation service. 
Those revenues are essential to enable Plaintiff to perform its public 
obligation as a motor common carrier certificated by the Interstate Com¬ 
merce Commission, and are required by the Interstate Commerce Act 
to be collected at the time the transportation service is rendered and re¬ 
tained by Plaintiff. Section 223 of Part n of the Interstate Commerce 
Act, 49 U.S. C. A. 323; Section 322 of the Transportation Act of 1940, 
49U.S.C.A. 66. 

WHEREFORE, Plaintiff prays the Court to enter a judgment de¬ 
claring that Defendants have no legal right to effect or cause to be effect¬ 
ed deductions of the amount they have demanded from Plaintiff as set 
forth in this Complaint from amounts of money otherwise due Plaintiff 
from the United States. 

Plaintiff further prays that, in order to preserve the status quo of 
the matter set forth in this Complaint and in order to preserve and pro¬ 
tect the jurisdiction of this Court over the controversy which is the sub¬ 
ject of this Complaint, the Court issue a temporary injunction, enjoining 
Defendants, during the pendency of this action, from effecting or causing 
to be effected deductions of the amounts they have demanded from Plain¬ 
tiff from amounts of money otherwise due Plaintiff from the United States. 

Bryce Rea, Jr. * * * 

Counsel for Plaintiff * * * 


[Filed Feb. 23, 1956] 

MOTION TO DISMISS OR, IN THE ALTERNATIVE, 

FOR SUMMARY JUDGMENT 

Come now the defendants, Joseph Campbell, Comptroller General 
of the United States and H. O. Hoagland, Director of the Transportation 
Division, General Accounting Office of the United States, and by their 
attorney, the United States Attorney, move the Court to dismiss the 


19 


complaint filed herein or, in the alternative to enter summary judgment 
for the defendants on the following grounds: 

1. The Court lacks jurisdiction over the persons. 

2. The complaint fails to join an indispensable party. 

3. The pleadings, together with the affidavits, show that there is 
no genuine issue as to any material fact and the defendants are entitled 
to a judgment as a matter of law. 

Attached hereto and made a part hereof are Exhibits 1, 2. 

/s/ Leo A. Rover 

United States Attorney 
***** 


[Filed Feb. 23, 1956] [EXHIBIT NO. 2] 

AFFIDAVIT 

Washington ) 

District of Columbia j SS 

I, WILLIAM LEVENSTEIN, being duly sworn on oath, depose and 

say: 

1. That I am a Transportation Specialist, in the Special Reports 
Section of the Transportation Division of the United States General Account 
ing Office, and have been employed in that Division in the capacity of 
Freight Technician and Transportation Specialist since March 1943. 

2. That my official duties in the aforesaid position require that 
I be familiar with and have personal knowledge of the facts set forth in 
this affidavit. 

3. That the records of the General Accounting Office show that 
bill of lading No. WT-6027935 was issued July 8, 1944, to cover the 
movement of 23,149 pounds of rubber shoe heels in boxes from the Bos¬ 
ton Quartermaster Depot, Boston, Massachusetts, to Baltimore Cargo 
Port of Embarkation, Baltimore, Maryland, for export. The bill of 
lading shows that this shipment was tendered to and accepted by the Con¬ 
necticut Motor Lines at Boston, routed via "Connecticut Motor Lines & 
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Concurring Carriers. ” The shipment was delivered to the consignee at 
Baltimore, Maryland, on July 14, 1944, by the Baltimore Transfer 
Company. As delivering carrier, the Baltimore Transfer Company, per 
its bill No. 172, claimed charges for through services from Boston to 
Baltimore based upon a third class through rate of 88 cents per 100 
pounds applied to the weight shipped, plus wharfage charges at Baltimore, 
Maryland, in the total sum of $210. 09. The claimed charges were paid 
in full on voucher No. 201495 of the August 1944 accounts of Lt. Col. 

M. B. Hale, War Department disbursing officer. 

4. That in the audit of the charges paid, it was determined that 
the maximum allowable charges were $180, based upon a class 60 rate 
of 75 cents per 100 pounds, plus wharfage charges at Baltimore, Mary¬ 
land. The charges so computed are applicable via Connecticut Motor 
Lines to New York and Preston Trucking Company from New York to 
Baltimore, Maryland. Rubber shoe heels were rated fourth class, 
volume minimum weight 30, 000 pounds, per items 25 and 26, page 34, 
of the National Motor Freight Classification No. 7, American Trucking 
Associations, Agent's M. F. -L C. C. No. 14, and class 37-1/2, truck- 
load minimum weight 23, 000 pounds, per item 2520 of Middle Atlantic 
States Motor Carrier Conference, Inc., Exceptions Tariff No. 10-C, 

M. F. -I. C. C. No. A-106. Through class rates were published from 
Boston, Massachusetts, to Baltimore, Maryland (RB No. 114), in Middle 
Atlantic States Motor Carrier Conference, Inc., Freight Tariff No. 20-B, 
M. F.-I. C. C. No. A-101, as amended, effective October 4, 1943, by 
Middle Atlantic States Motor Carrier Conference, Inc., Master Tariff 
No. 2, M. F. -I. C. C. No. A-128. The through rates so published were 
governed by the Classification and Exceptions tariffs mentioned above, 
and by the terms of Middle Atlantic States Motor Carrier Conference, 
Inc., Minimum Rates Tariff No. 11-D, M.F.-I. C.C. No. A-102, con¬ 
currently in effect. The latter tariff provided minimum rates, or so- 
called class rate stops for the carriers named below, all of whom are 
shown as participating carriers in the through class rates from Boston, 
Mas^chusetts, to Baltimore, Maryland: 


Carrier 


Item No. 


T. L. Minimum Hate 


235 

Connecticut Motor Lines 

Class 60 or 60% of 1st class 

60 

Atlantic Coast Freight Lines 

No Stop or Minimum 

80 

The Baltimore Transfer Co. 

Class 3 or 70% of 1st class 

130 

Blue Line Transfer Co. 

No Stop or Minimum 

510 

Headley's Express & 

Storage Co. 

No Stop or Minimum 

1005 

Novick Transfer Co. 

No Stop or Minimum 

1074 

Preston Trucking Co. 

4th Class or 55% of 1st class 

1490 

York Motor Express Co. 

Class 67 or 67% of 1st class 


The tariff provided that where two or more lines participated in a 
joint through movement, the highest minimum or class rate stop provid¬ 
ed for any carrier participating in the through movement would be the 
applicable minimum in connection with the through rate for the shipment 
in question. It will be noted from the tabulation shown above that the 
initial carrier of this shipment, Connecticut Motor Lines, could have 
selected any one of the six others shown in this tabulation via all of 
which lower rates and charges were available for this shipment than 
applied for joint movements involving the Connecticut Motor Lines and 
the Baltimore Transfer Co. All of these carriers were authorized to 
transport general commodities, including rubber shoe heels, from New 
York to Baltimore, and to join with the initial carrier in the through 
movement from Boston to Baltimore. 

/s/ William Levenstein 

Subscribed and sworn to before me this 21st day of February, 1956. 

[Notary signature and seal] 
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UNHID STATES GENERAL ACCOUNTING OFFICE 
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T-603640Q 
-6036409 
T-6036407 
WT-6036390 
WT-603637S 
WT-476449 
WT-476292 
WT-476136 
T-4083651 
wT-475458 


k T-477728 
WT-6036451 
WT-6036402 
WT-602403}. 


PAYEE'S CERTIFICATE 

I certify that the aooonnt stated hereon, m evidenced by the i 
vouchers, is comet and Just; that the services have been rendered 
that payment therefor has not been received; and that the rates ch 
in ea t oee n of the lowest net rates available for the Government, ba 
effective at the date of service. 8 1~11 




I^«T» 


Auditor 



ADMINISTRATIVE CERTIFICATE 

I certify that the services indicated, hereon were rendered as stated and evi¬ 
denced by the attached (mbvoucheM; «fcfc the services were neoeasary in the 
conduct of official business; ua^hat tfi^nmoont is a proper charge to the 
appropriation (s) shown. ytr 


t Approved for: 


sum 

OUCJNAL 


'^5 


I oortlTylnr oSSoer) 


Differences: 




REVIEW^ 


Aooonnt 


(Signature or 



M. BAULSJR 



*aid by Check No. 




dated 


19_, for $_ 


on Treasurer of the United States 
in favor of payee named above. 
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to own hi nod In o 


ludltcr," it Cm out xwt bo. 

b person, on* Senators only a 




aur? or oorpareto name, as w« 11 t the capacity In whkfcba aim, nn 
r, otberwfce the appnvirg officer vUI sign In the blank apaos below 
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l Filed Apr. 10, 1956] ORDER 

This case having come on for consideration on the Defendants* 
motion to dismiss, or in the alternative, for summary judgment, and 
the Court having considered the motion, the exhibits attached thereto, 
the complaint and argument of counsel, and it appearing to the Court 
that the Court lacks jurisdiction, it is by the Court this 10th day of 
April, 1956, 

ORDERED that the complaint be and the same hereby is dismissed. 

/s/ F. Dickinson Letts, 

Judge 

Seen: /s/ Bryce Rea, Jr. 

Attorney for Plaintiff. 


A 



